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Non-Married Partner Litigation

by Kim Willoughby

This article discusses how to litigate the issues of non-married partners at the time of a break-up, and highlights
new case law that provides additional legal theories in this area.

sion in Lewis v. Lewis,! an unjust enrichment case. The

ruling greatly expands remedies available to non-married
partners? when their relationship ends. The Court held that when
close family members or confidants act with a mutual purpose, un-
just enrichment occurs when one party benefits from an action that
significantly deviates from that mutual purpose.

This article provides an overview of pre-Lewis remedies avail-
able in Colorado to non-married partners at the end of a relation-
ship, and briefly discusses how other states and nations grapple
with the termination of non-married partner relationships. It also
discusses Lewis and its application to non-married partners. Final-
ly, it reflects on how Colorado courts treat same-sex couples who
were validly married in other states or countries, but who now wish
to end their relationships.

T he Colorado Supreme Court recently announced its deci-

The Issue

"The lives of non-married partners often mirror those of married
partners. They have children, they acquire and co-mingle assets,
they incur joint debts, they make financial sacrifices for each other,
they become economically interdependent, and they may choose
to have one partner stay at home while the other is employed.

"The number of non-married partners continues to increase. A
2003 U.S. Census Bureau Special Report stated that:3

1) approximately 10 percent of total coupled households in

Colorado were comprised of non-married partners;

2) there were approximately 81,000 non-married opposite-sex

partners sharing a household in Colorado; and

3) there were approximately 10,000 non-married same-sex part-

ners sharing households.

An American Community Survey determined that in 2005 ,ion-
married adults headed up 50.3 percent of the nation’s housing
units.* In 2007, the Census Bureau reported that in 2006, non-
married Americans numbered 100 million.’

Non-married partners who have combined their finances or
have become economically interdependent are faced with similar
issues as married couples when their relationships end:

» what to do with the jointly owned house

» how to split the property that was purchased during the rela-

tionship

» how to divide the jointly titled brokerage accounts

» determining who pays off the debt

» determining whether and how to compensate the partner

who quit his or her job and moved for the benefit of the other
partner

» addressing the matter of one partner foregoing potentially

significant career opportunities to stay at home with the kids.
Married couples have a statutory framework for answering these
questions: the Uniform Dissolution of Marriage Act.8 When cou-
ples are not married and cannot resolve their own disputes, there
is little law to give direction on how to disentangle their relation-

ships.

Pre-Lewis Causes of Action
for Non-Married Partners

Colorado has no statute governing rights or responsibilities of
non-married partners or the dissolution of their relationships. Be-
fore Lewis, non-married partners had three basic common law ave-
nues for addressing legal issues incident to a break-up:

1) a common law marriage claim;
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2) an unjust enrichment claim under Sa/zman v. Bachrach;’ or
3) a suit made up of a hodgepodge of legal theories.
A brief discussion of each of these avenues follows.

Common Law Marriage

Colorado is one of the few states that still recognizes common
law marriage.® A common law marriage occurs when two people
who are eligible to be married agree between themselves that they
are married, and hold themselves out to the community as being
married.? A claim that a common law marriage exists is a factual
claim.10

In the absence of an express agreement, the two most common
factors used to determine the existence of a common law marriage
are cohabitation and a general reputation in the community as hus-
band and wife.1! If the factual claim can be proven, then the couple
is deemed married, the divorce statutes will apply to the termina-
tion of the relationship in the same fashion as for the dissolution
of a ceremonial marriage. There is no “common law divorce.”

However, often when a lawsuit alleges a common law marriage, it
is because one of the partners denies there was a marriage. It is dif-
ficult to prove a common law marriage when the issue is contested.

Common law marriage is not an equitable remedy. Consequent-
ly, common law marriage cannot be used to provide equitable re-
lief to partners whose relationship had the “quality” of a marriage.
Rather, it is a question of fact that, if answered in the affirmative
means the Uniform Dissolution of Marriage Act must be applied
to the dissolution of the relationship. Additionally, common law

marriage cannot be applied to same-sex couples, because Colorado
does not recognize marriage between same-sex couples.™

Unjust Enrichment Under Salzman

The second avenue available is a claim brought under an unjust
enrichment theory as outlined in Salzman v. Bachrach.”® Salzman
involved an opposite-sex couple who shared a home. The male
partner contributed approximately one-third of the total cost of a
$521,000 custom home, as well as his professional services during
construction of the home. The female partner contributed approx-
imately two-thirds of the cost of the home'* and held sole title.
Eventually, the relationship ended and the female partner expelled
the male partner from the home." The Colorado Supreme Court
held that despite the fact that the parties were formerly cohabitat-
ing partners, the male partner could make a claim of unjust enrich-
ment and was entitled to restitution.6 The Court stated that an
unjust enrichment claim is made if the plaintiff proves: (1) at plain-
tiff’s expense (2) defendant received a benefit (3) under circum-
stances that would make it unjust for defendant to retain the bene-
fit without paying.!”

Under a Salzman claim of unjust enrichment, a plaintiff has to
show that a benefit was conferred on the defendant. To recover, the
plaintiff has to prove what the benefit was worth to the defendant.
In Salzman, the showing was fairly straightforward—plaintiff had
contributed cash and professional services to a piece of real proper-
ty. Therefore, defendant benefited by the amount of the added
equity in the home. When the contribution to a relationship is
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more in the nature of household services and sweat equity, a recov-
ery based on the value of the contribution is much more difficult
to prove.

Application of Other Civil Claims

Numerous civil claims can be applied to the financial circum-
stances of non-married partners. Some of the more straightforward
are:

» partition of real and personal property

o breach of express contract

* breach of implied contract

* joint venture

® constructive trust

e resulting trust.

Most of these claims will require a showing that the plaintiff has
contributed financially to the property at issue.

Partition. A primary way to divide the real and personal prop-
erty of non-married partners is partition. A partition suit is an
equitable claim under co-ownership principles in which the court
severs the multiple interests in a property and reaches an equitable
result by calculating the contributions of each person.’® One prob-
lem for many partners establishing a partition claim is that the
claimant must hold tite to the property. In many situations, one
partner was never on the title of the property in dispute. Another
problem is that contributions that are credited to parties are often
limited to monetary contributions to the property. In addition, the
court’s remedy is limited either to a partition in kind (which is im-
possible for residential property) or to a forced sale of the property
and division of proceeds.!” Finally, although partition is helpful in
dividing assets such as residential properties, financially inter-
dependent couples usually have a broader range of financial dis-
putes than simply who will get the house.

Express and implied contract. Contract claims are difficult be-
cause the machinations of intimate relationships are hard to break
down into the elements of offer, acceptance, and consideration. Ad-
ditionally, sufficiently specifying the terms of broken contracts is
difficult in this context. Even though enforceable contracts need
not be written, and may be implied, it still is difficult to discern
whether the promises and actions of partners can be categorized
as indicative of actual contracts or just how partners behave. How-
ever, contract principles are helpful when the couple entered into
a written domestic partnership agreement.

Joint venture. A joint venture can be claimed if the following
elements are present:

(1) [t]here must be joint interest in the property by the parties

sought to be held as partners; (2) there must be agreements, ex-

press or implied, to share in the profits and losses of the venture;
and (3) there must be actions and conduct showing co-opera-
tion in the project.

[T]he pooling of property, money, assets, skill, or knowledge

does not create the relationship of joint venture in the absence

of intent as manifested from the facts and circumstances in-

volved in each particular case.20
Joint venture claims may be promising, particularly in the context
of a business run by the partners; however, it can be difficult to
prove intent of the parties regarding the sharing of profit and loss
where there is a romantic relationship. Between romantic partners,
there may be more than one motivation for contributing money or
skill to an asset.

Constructive trust. A constructive trust theory can be used
when one of the partners holds title to specific property, but in fair-
ness, the property should be transferred to the other partner.?! A
constructive trust is applied to property when it would unjustly en-
rich the title-holder to retain title to the property. Two of the ele-
ments required to find a constructive trust are: (1) a fiduciary rela-
tionship, and (2) fraud or wrong-doing,? Following is an exam-
ple.

Partner A convinced partner B to let him manage all of partner
B’s investment accounts. Partner A represented that the easiest way
to manage the accounts was to transfer title on the accounts, Part-
ner A then claimed the accounts as his own. In this scenario, a con-
structive trust might result. Constructive trusts are of little practical
benefit in the context of the dissolution of 2 relationship. Although
parties may feel wary of each other after a break-up, claims of fraud
between partners are rare.

Resulting trust. A resulting trust theory can be applied where
one person holds property for the benefit of another, but did not
intend the other to have an equitable or beneficial interest in the
property.? In the context of non-married partners, this can be a
very useful tool where a partner has transferred title to property as
an inexpensive method of estate planning, yet never intended to
grantan interest in the property during lifetime. Although this is a
very common scenario with non-married partners, it addresses on-
ly one small part of a couple’s financial interdependence.

Treatment in States Other Than Colorado

Unlike Colorado, several states address the dissolution of the
partnerships of non-married persons through (1) palimony claims;
(2) application of meretricious relationship/marriage by analogy
doctrines; and (3) domestic partnership/civil union statutes. Many
states, like Colorado, also employ a method that uses a hodge-
podge of theories.

In 1976, the California Supreme Court handed down the first
ruling in a palimony case. In Marvin v. Marvin,* the Court ap-
plied the theory of implied contracts to non-married cohabitants
to divide property and to an alleged agreement for ongoing sup-
port. The contractual concepts of the case were well established.?
In the 1960s and 1970s, many states would not enforce contracts
between non-married couples, under the theory that all such con-
tracts were a form of prostitution.2

Under a palimony claim, a court may order support for the
claiming party on termination of the relationship.?” For a judgment
to be entered, there must be a clear agreement, written or oral, by
both partners regarding the extent of support.?® Palimony cases are
determined as a contract matter and are handled in civil court
rather than in family court. Thus, these claims may be brought be-
fore juries. Support is awarded in a lump sum, generally in an
amount sufficient to support the claimant for an actuarial life term,
reduced to present value.?

"Today, the majority of states will enforce agreements, express
and implied, between non-married parties regarding division of
property.** However, the extent of states willingness to stretch con-
tract theory to look like relief available in a divorce differs widely.

Washington has developed the doctrine of meretricious reia-
tionships as one solution to disposition of property on separation of
non-martied partners.3! A “meretricious relationship” is a marital
relationship where both parties cohabit, fully aware that a lawful
marriage between them does not exist.32 Several nonexclusive fac-
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tors used to establish such a relationship are: “continuous cohabita-
tion, duration of the relationship, purpose of the relationship, pool-
ing of resources and services for joint projects, and the intent of the
parties.” This doctrine enables the court to distribute property
obtained during the relationship in a fashion similar to distribu-
tion of community property if the parties were married.** Non-
monetary contributions to property have been recognized,® and
the doctrine has been applied to same-sex partnerships.*® Nevada
employs a community property by analogy theory to non-married
couples who hold their property as if they are married.¥

In 2 number of states, same-sex non-married partners are able
to opt into domestic partnerships or civil unions that carry, to vary-
ing degrees, the same state rights and responsibilities granted to
married couples. Washington,® Oregon,* California,* New Jer-
sey, ! Hawaii,* Maryland,® and the District of Columbia* have
such statutes. The statutes usually contain provisions for the disso-
lution of these domestic partnerships and civil unions, many times
by merely incorporating that state’s dissolution of marriage laws.
There is a complication for these couples if they dissolve their rela-
tionship in another state when the dissolving state has no laws or
different laws regarding rights on dissolution of the partnership or
civil union. However, it could be argued that the partners entered
into a contract by opting into the joining state’s domestic partner-
ship or civil unions law, and that those statutes should apply to the
couple in every state when determining the terms of the contract
regarding dissolution of the relationship.*

Treatment in Other Countries
New Zealand’s Property Amendment Act (New Zealand Act)

allows some non-married partners, either same-sex or opposite-
sex, to apply divorce statutes to their break-ups.* The statutory
scheme is based on the country’s community property principles.*’
Community property principles allocate all property as either sep-
arate or relationship property.*® “Separate property” is property a
partner owned prior to the relationship and usually remains with
that partner after separation.*’ “Relationship property”is property
acquired by either party during the relationship and, by presump-
tion, must be divided equally.>®

For a relationship to fall under the New Zealand Act, it must
last at least three years.5! Thus, determining precisely when a rela-
tionship begins and ends is crucial in suits between non-married
partners.’? The New Zealand Act also contains a provision in
which the partners may mutually opt out of the statutory scheme.>

Countries that offer to same-sex couples most of the same rights
and protections granted to married persons are: Denmark, Finland,
Germany, Iceland, New Zealand, the United Kingdom, and
Uruguay.>* Many other countries offer recognition and have rules
for same-sex non-married partners. They are: Andorra, Austria,
Brazil, Colombia, Croatia, the Czech Republic, France, Hungary,
Israel, Luxembourg, Portugal, Slovenia, and Switzerland.>

Lewis v, Lewis

In August 2008, the Colorado Supreme Court handed down its
opinion in Lewis v. Lewis. 3¢ The Court held:

[CTlaims of unjust enrichment by close family members or con-

fidants should be evaluated by considering the mutual purpose

of the parties. To determine unjust enrichment in situations in-

volving a failed gift or failed contract between close family

members and confidants, trial courts must determine whether

there existed a mutual purpose between the parties. If such a

purpose did exist and one party profited from a significant de-

viation from this mutual purpose, the party is unjustly en-
riched.>”

Under Lewis, the plaintiff has no contribution requirement.
However, there is a requirement of an unjust “profit”or “benefit”®
to the defendant in deviating from the mutual purpose. The court
also may look at whether plaintiff detrimentally relied on the gift
or agreement®® and consider the length of time that the parties act-
ed in furtherance of the agreement.®® The court also uses its equity
powers to “fulfill (the) failed mutual purpose.”®!

This is a departure from previous unjust enrichment cases. The
dominant unjust enrichment case before Lewis was Salzman .
Bachrach.8 Tn that case, a claimant had to prove that: (1) at plain-
tiff’s expense (2) defendant received a benefit (3) under circum-
stances that would make it unjust for defendant to retain the bene-
fit without paying.®® As stated by the dissent in Lewis, the mutual
purpose theory of unjust enrichment focuses on the intent of par-
ties and the benefit received by defendant. Traditional unjust en-
richment theory focuses on what the plaintiff contributed that is
being unjustly retained by the defendant.®*

Lewis was not a case about non-married partners. Rather, it in-
volved a claim by Cassandra Lewis (wife) against Frank and Lucy
Lewis, wife’s father-in-law and mother-in-law. Wife had been
married to Sammy Lewis (husband), who was Frank and Lucy’s
son. Husband and wife divorced. The marital home was titled to
Frank and Lucy, but husband and wife had made all payments on
it for fourteen years. Wife argued that the agreement between the
four had always been that title to the home would be transferred
to husband and wife and that it was their house. However, when
the parties began divorce proceedings, Sammy, Frank, and Lucy no
longer acted according to that plan. The trial court ordered Frank
and Lucy to pay wife the net proceeds from the sale of the house,
minus what they had contributed as a down payment. In other
words, wife assumed the position of a seller.

Lewis can be applied to non-married partners. Non-married
partners are confidants.? Often, they will have a mutual purpose
to financially and otherwise support the unit, take care of each oth-
er for life, and join their resources for the benefit of both parties. If
one person in the partnership has all or most of the assets in his or
her name, and excludes the other person from the benefit of those
assets when the relationship dissolves and/or fails to support the
other partner, it can be argued that such person has profited froma
significant deviation from the mutual purpose. Lewis puts Colo-
rado more in line with those states with “marriage by analogy”law
for non-married partners.

Dealing With Same-Sex Marriages

From Other Jurisdictions

Currently, Belgium, Canada, the Netherlands, Norway, South
Africa, Spain, and Sweden allow same-sex couples to marry.% Six
states in the United States allow same-sex marriages: Connecti-
cut,’” Towa,%8 Maine,® Massachusetts,”® New Hampshire,”* and
Vermont.” In California, same-sex marriage is no longer allowed.
However, same-sex couples married in California between the time
the California Supreme Court mandated the allowance of same-
sex marriage’ and the passage of Proposition 8 still have valid
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marriages.” In these states, when same-sex spouses wish to di-
vorce, the state’s divorce statutes apply.

However, if these spouses come to Colorado, they cannot be dj-
vorced. Colorado has a statute that specifically states that a mar-
tiage is between one man and one woman, and that out-of-state
marriages that are contrary to this definition of marriage will not
be recognized as valid.”s Further, the Colorado Constitution states
that only 2 union of one man and one woman shall be valid or rec-
ognized as a marriage,”s

The Full Faith and Credit Clause of the U.S. Constitution” dif-

ferentiates between the credit one state owes to another state’s
judgments and laws.”® The Full Faith and Credit Clause does not
compel a state to apply laws of another state in violation of its own
legitimate public policy.” Thus, there is 2 long history of case law
recognizing the ability of one state to refuse to recognize the va-
lidity of marriages—such as polygamous, under-age, and interracial
marriages—contracted in another state that violate the receiving
state’s public policy. Further, the federal Defense of Marriage Act,
codified in 1996, states that “no state .. . needs to treat a relation-
ship between person of the same S€X as a marriage, even if the rela-
tionship is considered a marriage in another state.” It defines mar-
tiage as between one man and one woman,8!

However, Colorado can still invalidate the marriage,®? thus sev-
ering the marital relationship. The severance should be entitled to
full faith and credit in every state, because there are no states with
statutes declaring it a violation of public policy to recognize the in-
validation of a marriage by another state,

In an invalidation case, the Colorado court may still divide the
couple’s property and debt, and address maintenance and child
support as if the couple’s marriage were recognized.® Alternative-
Iy, Colorado judges may decide to apply the marrying state’s di-
vorce statutes as contract terms to the couple.® Finally, the court
may apply Lewis, and find that the mutual purpose of the parties
was to be married, and therefore make an award to the couple de-
rived from an application of divorce statutes.

Conclusion

A Colorado practitioner representing a client who is a non-
married partner seeking assistance with dissolving a relationship
now has a legal claim with broader range than previously available.,
Although the Zewis unjust entichment claim falls short of some
remedies available to non-married partners in other jurisdictions, it
is another step toward providing legal framework for thousands of
non-traditional couples and families,
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